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IN T H E C IR C UI T C O UR T O F T H E E I G H T E E N T H JUDI C I A L C IR C UI T 
DuPA G E C O UN T Y , I L L IN O IS 

 
STEVE ORLANDO and the ILLINOIS  ) 
CHAPTER OF THE REPUBLICAN  ) 
NATIONAL HISPANIC ASSEMBLY, ) 
      ) 
    Plaintiffs, ) 
      ) 
 v.     ) No. 2013 CH 265 
      ) 
RAFAEL RIVADENEIRA and the  ) 
REPUBLICAN NATIONAL HISPANIC ) 
ASSEMBLY OF ILLINOIS, an Illinois ) 
not-for-profit corporation,   ) 
      ) 
    Defendants. ) 
 
DEFENDANTS’ RESPONSE TO PLAINTIFFS’ VERIFIED E M E R G E N C Y M O T I O N 

F O R T E MPO R A R Y R EST R A ININ G O RD E R 
 
 COME NOW Defendants, RAFAEL RIVADENEIRA and the REPUBLICAN 

NATIONAL HISPANIC ASSEMBLY OF ILLINOIS, an Illinois not-for-profit corporation 

(“R N H A-I L”), by and through their attorneys, and for their Verified Response to Plaintiffs’ 

Verified Emergency Motion for Temporary Restraining Order state as follows: 

Plaintiffs’ Burden 

1. This case is a political and corporate governance dispute masquerading as a 

“service mark infringement” case in an improper attempt to create an “emergency” where none 

exists.  It evolves from a complex and years-long sequence of events, many of which are the 

subject of disputes both between Defendants and Plaintiffs, and among the current RNHA 

National Committee members and dissident elements as to who controls the national RNHA 

organization, which involve many disputed material facts.  Plaintiffs cannot satisfy the 

requirements to obtain the extraordinary relief of a temporary restraining order, let alone one that 

seeks to enjoin Defendants’ core First Amendment activities. 
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2. “For a preliminary injunction to issue, the party seeking the injunction must show 

that:  (1) he possesses a certain and clearly ascertainable right which deserves protection; (2) he 

will suffer an irreparable injury if the injunction is not granted; (3) the threatened injury to him 

would be immediate, certain and great if the injunction is denied, while the loss or inconvenience 

to the defendant is comparatively small and insignificant if it is granted; (4) there is no adequate 

remedy at law; (5) he is likely to be successful on the merits; and (6) there would be no injurious 

effect upon the general public.”  Hawthorne Bank of Wheaton v. Village of Glen Ellyn, 

154 Ill.App.3d 661, 666 (2nd Dist. 1987). 

No C learly Ascertainable Right 

3. Plaintiffs have failed to show ownership of or rights to use any service mark, and 

have failed to meet the extraordinary burden required to obtain a temporary restraining order 

seeking, inter alia, to enjoin Defendants’ exercise of their First Amendment right to hold a 

political meeting. 

4. “Republican National Hispanic Assembly” is not a registered mark either 

federally or in Illinois.  See Exhibit A  (federal search) and Exhibit B (state search).  

5. Defendants do not concede that “Republican National Hispanic Assembly” is a 

protectible mark with “distinctiveness and secondary meaning”.  In fact, there have been at least 

five separate corporations in Illinois with similar names, some overlapping in their periods of 

existence:  Republican National Hispanic Assembly of Illinois, incorporated 1976, dissolved 

1987; Illinois Republican Hispanic Assembly, incorporated 1990, dissolved 1998; Republican 

Cook County Hispanic Assembly, incorporated 1997, dissolved 2007; Republican National 

Hispanic Assembly-Illinois Chapter, incorporated 2001, dissolved 2002; and Defendant RNHA-

IL, incorporated 2007.  See Exhibit C . 
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6. Assuming arguendo that “Republican National Hispanic Assembly” is a 

protectible mark, under common law, “To prevail on a claim of trademark infringement, the 

plaintiff must show:  (1) it has a protectible ownership interest in the mark; and (2) the 

defendant’s use of the mark is likely to cause consumer confusion, infringing on the plaintiff’s 

rights to the mark.”  Jim Mullen Charitable Foundation v. World Ability F ederation, NFP, 395 

Ill.App.3d 746, 753 (1st Dist. 2009).  “When more than one user claims the exclusive right to use 

an unregistered trademark, priority is determined by the party who first used the mark ‘in a 

genuine commercial transaction’ in a particular market.”  Id. 

7. In this case, Plaintiffs concede, at minimum, that Defendants were the first to use 

the mark (see Verified Complaint, paragraph 15).  Thus, as between Plaintiffs and RNHA-IL, 

RNHA-IL has the superior right to the use of the name under Mullen, and as an incorporated not-

for-profit corporation, Defendant RNHA-IL has the right to transact business under the name 

“Republican National Hispanic Assembly of Illinois.”  So Plaintiffs do not own the alleged mark. 

8. But the “RNHA National Organization” doesn’t own the alleged mark either.  

Plaintiffs contend that the “RNHA National Organization” withdrew authority from Defendants 

to use the mark (Verified Complaint, paragraph 17).  However, the “National Organization” has 

not registered the name and there are no allegations that it has common law rights thereto in 

Illinois.  Indeed, Exhibit F to the Complaint is a letter purportedly from the “National 

Organization” requesting the Illinois Republican Party to “issue its own cease and desist letter to 

any former RNHA state chapter in Illinois not to use the … RNHA name or symbol.”  Such a 

request would be completely inconsistent with any claim that the “National Organization” 

controls the name; if it did there would be no reason to ask the Illinois Republican Party to assert 

authority over the “RNHA name and symbols”. 
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9. Additionally, if the “National Organization” owns or controls the “RNHA name 

and symbols” then the “National Organization” is a necessary party without whom this litigation 

cannot proceed.   

10. Plaintiffs blandly assert in their Motion that “they have been granted … the 

exclusive license to use RNHA’s protectable servicemarks,” but attach no documentation in 

support thereof, so there is no basis for them to enforce any purported rights in any marks.  

Accordingly, they also lack standing. 

No I r reparable Injury 

11. Plaintiffs concede in their Complaint (paragraphs 20-22) that Defendants’ 

activities are ongoing; that Defendants have “continued to use RNHA service marks”, “an active 

website”, “a blog and social media presence”, “continue to fundraise” and “accept both 

donations and membership dues”.  If such activities are actually the cause of injury, then the 

injury has already occurred.  The purpose of a temporary restraining order is to maintain the 

status quo, Passon v. TCR, Inc., 242 Ill.App.3d 259, 264-265 (2nd Dist. 1993).  Here, Plaintiffs 

seek to alter what they concede is the status quo.  Either they have already suffered irreparable 

injury – in which event a TRO would be unavailing – or else Defendants’ continuing conduct 

does not constitute irreparable injury. 

12. It should also be noted that the “Illinois Chapter of the Republican National 

Hispanic Assembly” is neither incorporated nor “duly organized” or “authorized to do business 

under the laws of the State of Illinois” as alleged in paragraph 2 of the Complaint.  Rather, 

Plaintiff Orlando has created, and raised funds under, a political committee he calls the “Illinois 

Hispanic Republican Coalition”, which was organized on July 31, 2012 – two weeks after 



 

5 
 

Plaintiffs claim they were approved as the “new RNHA Illinois Chapter” (Complaint, paragraph 

29). 

13. If Plaintiffs have a valid claim to the RNHA name, why would they organize and 

raise funds under a different name?  As stated in their forms signed by Plaintiff Orlando and filed 

under penalty of perjury, the organization for which Orlando has been raising funds is called the 

“Illinois Hispanic Republican Coalition” NOT the RNHA.  See Exhibit D. 

Balancing of Harms 

14. Despite the fact that Plaintiffs knew for over a month that Defendants had 

scheduled the convention for January 26, they waited until less than four days before the 

convention to file this action.  During that time, Defendants have spent significant funds to book 

the convention, contacted attendees, and lined up speakers including a statewide elected official 

(see Exhibit E  to Complaint.  The threatened injury to Defendants by enjoining the convention 

would be immediate, certain and great if the injunction is granted, while the loss or 

inconvenience to the Plaintiffs is comparatively small and insignificant if it is denied, given that 

the complained-of conduct has been ongoing based on the allegations in the Complaint. 

Adequate Remedy at Law 

15. The Plaintiffs seek money damages in their Complaint and thus acknowledge the 

existence of an adequate remedy at law. 

L ikelihood of Success 

16. As noted above, the Complaint contains no documentary evidence whatsoever 

that Plaintiffs actually have the right to use the alleged marks, and there are significant disputes 

of material fact as to whether the purported “National Organization” is in fact the authoritative 
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body for the national RNHA.  Given the long running nature of the dispute, Plaintiffs cannot 

meet their burden. 

Harm to the Public 

17. As noted above, the convention has been scheduled for some time, with 

arrangements, statewide speakers and agenda long since scheduled.  Plaintiffs sat on their hands 

until this last minute attempt to disrupt the meeting.  The harm to the public would occur from 

disrupting the meeting three days in advance, when most attendees will have already paid and 

made travel plans, mooting Plaintiffs’ arguments. 

F irst Amendment Issues 

18. Injunctions against core First Amendment political activity are, to say the least, 

highly disfavored.  Plaintiffs seek a trifecta of prior restraints in their motion:  to prevent 

Plaintiffs from recruiting members; to prevent them from accepting political contributions; and 

to prevent them from peaceably assembling in three days’ time. 

19. Plaintiffs contend that Defendants have been improperly conducting themselves 

since at least June 3, 2011 (Complaint, paragraph 15).  Although Defendants dispute this 

contention, nonetheless it has been over 18 months since that date.  Further, it has been more 

than six months since the “National Organization” allegedly appointed Plaintiffs as the Illinois 

RNHA chapter.  Given that Plaintiffs were aware all this time that Defendants continued to 

operate the Illinois RNHA chapter, there is no excuse for Plaintiffs’ delay in acting if they were 

in fact suffering harm as they claim. 

20. The only thing that has changed is the upcoming convention, and even that has 

been known to Plaintiffs for over a month.  Last minute attempts to enjoin a political meeting 

have been held unconstitutional; see Carroll v. President and Commissioners of Princess Anne et 
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al., 395 U.S. 175, 184 (1968):  “The issuance of an injunction which aborts a scheduled rally or 

public meeting, even if the restraint is of short duration, is a matter of importance and 

consequence in view of the First Amendment’s imperative.” 

21. In any event, a full evidentiary hearing would have to be conducted in light of 

genuine issues of disputed material fact; see, e.g., Passon v. TCR, Inc., 242 Ill.App.3d 259 (2nd 

Dist. 1993) and letter attached as Exhibit E . 

 WHEREFORE, Defendants pray that this Court strike Plaintiffs’ Motion, deny the relief 

requested therein, and grant such other and further relief as may be just and equitable. 

 

RAFAEL RIVADENEIRA and the REPUBLICAN 
NATIONAL HISPANIC ASSEMBLY OF 
ILLINOIS, an Illinois not-for-profit corporation 
 
 
By: __________________________________ 
 One of their attorneys 

 
Mark O. Stern 
330 N. Wabash, Suite 2200 
Chicago, IL 60611 
312-840-7058 
mstern@burkelaw.com 
DuPage Attorney No. 41704 
 
  

mailto:mstern@burkelaw.com
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VERIFICATION 
 

Under penalties as provided by law pursuant to Section 1-109 of the Illinois Code of Civil 
Procedure, the undersigned certifies that he has read the foregoing document; that he has 
personal knowledge of the matters contained therein; and that the same are true, correct and 
complete, except as to matters stated to be on information and belief, as to which he certifies as 
aforesaid that he believes the same to be true. 
 

       __________________________________ 
       Rafael Rivadeneira 
 


